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ORDER
Per: Bench:

A batch of 4 appeals of the different assessees were filed against the order
of the Id. Commissioner of Income-tax (Appeals)-5SLudhiana, (in brevity ‘the
CIT(A)’) order passed u/s 250 (6) of the Income-tax Act, 1961 (in brevity the
Act) for assessment years 2014-15 & 2015-16. The impugned order was
emanated from the order of the DCIT, Central Circle, Amritsar, (in brevity the

1d. AO) order passed u/s 153A r.w.s. 143(3)of the Act.

2. At the outset, all the appeals are similar in nature and have common
factual ground related to disallowance of long-term capital gain u/s 10(38)
claimed by the assessee. All the cases are taken together, heard together and
disposed of together. For the sake of convenience ITA No. 34/Asr/2019 is taken

as lead case.

3. The 1d. Counsel for the assessee filed an adjournment petition for all 4
appeals. But after the discussion with the bench the counsel withdrew the
adjournment petition and we proceed to hearing with the consent of both the

parties.

ITA No. 34/Asr/2019

4. The assessee has taken the following grounds:
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“l That the ld.CIT(A)-5, Ludhiana has erred in law and on
facts in upholding the addition of Rs. 1,18,79,150 made by the

AO by treating the long term capital gain on sale of shares as
assessee’s own unaccounted funds and denying the exemption

u/s 10(38) of the Act.

2 That the ld.CIT(A)-5, Ludhiana has erred in law and on facts
in confirming the findings of the AO that the transactions of
purchase and sale of shares by appellant are not genuine but

bogus, stage managed and manipulated.

3 That the ld.CIT(A)-5, Ludhiana has erred in law and on facts
while confirming the findings of the AO conveniently ignoring
that the findings are contrary to the documentary evidence on
record and are purely based on mere suspicion, surmises and

conjectures, without any supporting evidence.

4 That the ld.CIT(A)-5, Ludhiana has erred in

lawwhile  confirming the aboveaddition in spite of
the fact that the appellant was not confronted with the evidence
/ statement and other evidences on the basis of which the AO
formed his belief that the transactions of purchase and sale of
shares were bogus without affording any opportunity to the
appellant to cross examine the third parties which is against the

principal of natural justice.

5 That the order is bad in law and on facts.
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6 That the appellant craves leave to addor  amend  the

grounds of appeal before the appeal is heard and disposed
Oﬁ: »

5. Brief fact of the case is that in the impugned assessment years, the
assessee claimed exemption u/s 10(38) Long Term Capital Gain (in short
‘LTCG’) amount to Rs.1,18,79,150/-. The search was conducted in the firm M/s
R. D. Enterprise and M/s Agrotech Pvt. Ltd, Company, where the assessee isa
partner. The notice u/s 153A was issued and assessment was completed u/s
153A r.w.s. 143(3) of the Act. As per the revenue, the assessee sold the share of
M/s Kappac Pharma Ltd. during impugned assessment year amount to Rs.
1,18,79,150/-. The revenue has declared the entire transaction as the sham
transaction and bogus during search. The revenue identified various company
stock i.e. a stock having very low price,which provide through root of
preferential allotment after some time the large scale manipulation in price of
this shares is done to artificially inflated through market price in order to
provide entry of tax exempt bogus LTCG. The shares Mr. Kappac Pharma Ltd.
resemble the character of penny stock which was identified and discussed by the
investigation wing Kolkata and the entire share of the said company was listed
in BSE Kolkata was taken as bogus and sham transaction. Aggrieved assessee
filed an appeal before the 1d. CIT(A). The 1d. CIT(A) upheld the order of the 1d.

AO. Being aggrieved assessee filed an appeal before us.
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6. The 1d. AR for the assessee vehemently argued and first invited our

attention in appeal order page 3 where the assessee submitted their submission

before the 1d. CIT(A). The relevant para of this submission is reproduced as

below:

3, Curing the col rse of appelia e proceedings, the AR of the appe lant submitted
* hils argumeants as under: .

“Sub:- WRITTEN SUBMISSIONS IN THE APPEAL OF 3MT DEEPTI
APGARWAL FOR AY 2014-15 AGAINST ORDER U/s 1534 r.w.s 143(3)
OF THE INCOME TAX ACT 196l DATED 28.12.217, ITA HO
114/1IT/CIT|A)-6/LDH/2017-18

With refercnce to the above, it is most respactiully submitted as under:

The appesl bhas been filed against the order of DCIT, Zenwal Circle
) Amritsar passed a8 153 row s 143(3) of the income tax act daed 28.12.2017
i

for the sake of convenience, U appeilant sceks liberty to put [rth the writter
submissions in the following riannes: .

1.

Return declaring net ta able income of Re 8,63,990/- [ir AY 2014-18
was e-filed 08.02,2015 ead a search and seioure operation w/fs 132(1) o
the income 1ax act was « onducted o 09192015 on JR Azrotech vt L
group of cases and Bmt Deeptl Aggarwal is one of the fanily member o
the directors, Later on n dice njs 1538 of the income tax &ct was reccive
on 78.0020!6 and a return declaring net taxable incorme of R
8,565,990/ - in response Lo notles uj/s 1534 of the income fax was fled o
23.11.2016 and thereafter statutory notice 143(2) and 142(1) ::-'l.lcng_lwll
questionnaire were reccived and same were duly compli d with all th
desired information beingfarnighed [rom tme o ume.

In this cose during the year the pssessce hal earned lotg h::rlu cau_uLtli:_
gain -;:.—- l_;_ I:- of 17000} eguity shares of :r'i,.'s Kappa: Phorma
smannting o Ra 1,18,79%,150/- L'nl.'.'if-‘-llﬁd- BE undtr:
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Gl PO Lawieme = o .
.-.-m.yti:i: wear 2014-15, ufa 1534 Tow.

ey
Proceeds: Rs‘..l&.ll.ﬁ‘?%fv
Met sales Proceeds:
]..l:s*jL ln.f.exed cost N —
Cost price
(17000712)

Indexed cost
[2.%.'30&'939,-’852] :
Long term capital gain Re 1,15,87,044/- . .
4. The investment made for parchise of these shares stands dcbllr;: m{ the
" books of the assessee as well as in the personal statement of aflaics of the

assessee for the rolevant year. The detail of said investment in th: books
ls as under:

Rs 2,24 ,_BE,D,' -

[ 8. [ Dateof Hame of kool | Rate per

l Amount | Name of seller
Wo | Investment | company | shares | share | o
T 1 | 25062012 [ M/s Kappac | 14000 12 ] 192000 Cnke o Terry

| | F‘hm‘rn.;l.tﬂ. |

S Tows. 3 Pyt Ltd_l
l ) | qs.n&.:gum'[ M5 Kappac | LD

12 | 96000 | OnkwTermy |
Phesmna Ltd . l Towe 5 Pyt Lidl
4. The said long term capital gain of Rs 1,15,87,044 /- was claimed sxempt
u/e 10{28) of the income tax az' 1961,
al  Out of the ahove said investment of 24000 shares of Kappac Phar na Ld,
L7000 no of equity shares were sold on Bombay Stock Exchange hrough
8 BSE stock broker duly regstered with SEBL wvide registrsion no
INBOLOG43634 Mjs Master Copital Services Lid, Mumbel On \illerent
dates during the FY 2013-14 dr miled g under:
Sr. |Contract mnotc | Dats of sals | Nomber of | Sales | Bec rities |
Wo. | eum bill no | sharcs sold | Procecds trar saction |
I : | | tax paid |
[1 T B/C/212/139230 | 30/01/20" 4 1500 iI 10,81,7007- [ 10C4,- !
2 BfC/2157141267 \ 04)02/20'4 1 3000 I| 20,835,000, ! 0% 3 '__'ll
3 chmmmz?m‘l O6f0Z]2014 | 5000 [2059.5007- |20t /- l
4 | B/C/227 /149605 !I 207022014 | 3500 124_24_‘3%}__ III T
5| B;::;Q-w,u'aquzall 2203207 4 | 3000 ]Izo,m.mw- IFTETE
E II BJC/205/133974 1 217012014 | 3000 llmm.nuo,n !| 2L
Total 17000 1,18,79,150 [11 877/~
| i '|
2

In this regard it is submitted -hat the said shares were purchas =d by th
assessce on 25.06.2012 and were duly transferred in the asses: o' nam
a:nrl which was further got Demat, and later on sold after a 2 o of met
than one year, through a recognized stock broler on BSE and securitic
transacticn tax was duly pait on sale of said shares and ass ssee [l

gatisfies all the conditions to laim exemptian 1/ s10{38} of the i-come U
iy :,Lgt which says as under:
[£er .5

nu income arising from tha transfer af n lnneters sanital 2 ocat hal
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an equity siarg f o, " vak Vear J014-15, ufa 183 | ra £33(3]
" Tt ooy o ; ) ; i

ofa business trust e ;__le O et of an equiry oriesded fiv el or oo

!ra_.ll the trinsact;

Eact . i
afler the date 0:1?{_5;0 E of sueh equily share or wnit is entere  into on
into force; angd el Shapter Vil of the Finanee {Na, 20 Aci, 004 comes

Ircbﬁlfl;:i; L unaaction is « hargeable to securitles fransaction tas nader the!

B, lII}‘Ltrmg _thl.' ':'D.ul'ac_oj' o essment procesdings all the relevan! Sasuments
-6 toples of debit notis of maid purchase of sharcs, demat acoount
Sté_\tl:m!unl, cupy of bank slalemient of nssessee in which sale srocoods of
said shares was credite copy of contract notes cum bills jusued by
Master Capital Services | 4d giving complete details regarding Uie soniract
noie no, tade dalc, seliiement ng, settlerient pqr_:gd: of BSE along with
the no of shares sold, rote at which sold, brokerage charged, service tag
and STT prid were duly ‘urnished to 1he learned assessing offi or. (Copies
of all these papers are en Josed herewith,)

7. During the course of assessment proeesdings, notice u/s 1¢2(I) of the
income tis act dated 28 36.2017 elong with the questionnaire wag isgued
and a5 per parn 10 of 1ac said questivanaire & detailed infc rmation as
under was nsked for,

Name af company i wl ich you have invested during the FY 2013 1.

i
vers made

il. Whether the payments against the purchase if shares
iy through chegue?
Whether such type of investments In the shares were don: in earlicr

years alsao?

iv. Do you have Demat Acvount?
Had yeu invested in th: shares of the companies through eme broker

or direetiy?
vi. Copy of bank account = atement,

and all thz abowe sald desired inl
documents was duly fursished Ielig ;
8. There after a show caus: notice v PR in"which it was illeged that
during the course of sca-th proceeding u/s 132(1} of the lncime Lax act
1961 as per page no 118-133 of Annexure A-1 seized from businecss
premises of Mfs JR Agrocech Pt Ltd, decuments regarding pi rehase hills
for purchase of shares of Kappac Pharma Ltd were found whi- h were sald
later on during the 'Y 2013-14 and Dirccrtorate of acome Tax
Investigaticn  [Holkatn) as per their detailed invest palion or
accommedstion entries 1f LTCO  vide thelr report dated 27.112.9015 has
idenlified «arious penny stocks Le a stock having very low price, closely
) held but o privately placed and through the route of preferent al allatment
and afier same time the arge scale manipulation In price of hese shares
I fis done to artificially infl e their market price in order to pro ride entry of

lax exemp: bogus LTCG.
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ABmESERIES == .
hle chargeter of penn’ slock,
y Ltd resem the Tnve stigation
These shares of KEPPZ:ET:;E investigated at length by
P digcu
which has been
Wing, Kolkata.

g, Itvwas further alle

i tock empany
Ltd is a penny SO ,
ged that Kapa8e ﬂa;[:?:us pattern of rigging of Sh:lm'fl
and has weak financia P“it;ﬂési and as per the report of lLI:l‘fl': tf: s
. d o credit wo rma as penny Stoc 5. 10WE
e AR mentloainy M/ Cappac FES tor in rigging ts sharc
wing Kokat i Jer and entry opera B =
nivance af benef‘:r;:arh'rlbm Iy P ehow caupe niotic: il as
?:::: and as further rnentl.:me.ll as Parda B iine ik of ¢ iis show
tioned and (iscuUssc ] & ki
pis Lh:iiaic:sc;:;flegr;: M/s Kappac Pharma Ltc} }su: ';Tﬁ:fu: mf“ts ?0':
i o i i uspicio .
identi tials of thix copccrn arg susp )
identity and %mgu?:rendnrtd ar income in your statement recorde 1 during
= mlummur}l reh operatiom u/fs 132(4) of the [ncome tas act on
soal i -2
'iinﬁiﬁrf.? bopos LTCG Claimed for B/s Kappac Fhfarn:ﬁ L"ﬂr ?grip:lesr
t disclosed it in your return oo income Ior the -1
::1‘; ggﬁi% éan:ﬁdcﬁng the mhove facts and investigations o ndu:p;,f‘t
by DIT (INV) Holkata regardin concern M /s Kappac Pharma Lt l,_ .ahu:-ft
proved to be a penny stock company, this is to show cause that why the
LTCG claimed by you of Bs 11879 I.ﬂ.khal for AY 2014-15 shoull not be
treated as Bogus and added u s 68 of the income tax act 1961.

10. In this regard it :s submitted ' hat an enquiry eonducted in cases of c:tt_-u:r
assesseaes where the assessee 1as not been named for Indulging o taking
accommodation entries, suel evidence can not be read im svidence
agatnst the assessee s per the decision of Honourable Supreme Court in
the case of Kishan Chand ithela Ram 195 TR FI13[SC) :nd it is
submitted that [or claiming 1./s 10{38) of the act the assesses have 1o
prove twin conditicns ie. the income arise from the transfer of lmng term
capital aszet and being equit. share in a company where the transfer of
gale of such eqguity share is 2ntered into on or after the date of which
Chapter VII of the Finance Act 2004 comes into force aad such
transaction is chargeable to scourity transaction tax under that chapter.
In the case of the assessee, both the twin conditions are satisfied

11. The assessce has duly filed copy of Debit notes in purchase of shares,
Demat account statement, contract notes issued by SEBI registe red stock
broker for sale of shares on B3E as an evidence for payment of sccuritics
transaction tax for transaction entered in a recognised stock - xchange,
bank statement in which sale sroceeds of these shares were cred ted.

12, Thus the assessee has produced all the relevant evidence to show
purchase of shares, paymen' of consideration for purchase o shares,
dematerialization of shares snd thereafter sale of shares frcm Demat
account. Hence the transaction of purchase and sale of shares !5 genuine
ane as the asscs:ee has proved the gemilneness by producing tk » relevant
record whercas the assessing officer has not produced any naterie! ar
record to controvert the evidence produce by the assessee,

mHuww:r the learned assessing officer has not considered the aloresaid
1 J;jﬁacuments and rejected all ¢ aims tnade by the assessee by relring upon
24

bl
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the report of investization ving and therefore made the additic ne which is
not sustainable in law ard learned assessing cfficer has gi- cn detailed
explanation in order repirding the modus operandi of fagus LTCOG
scheme but failed to subs antinte how the assessce fell in prwview of the
same without bringing &1y material on record and provig that the
assessce was direstly intalved in the so called Hogus trar:action and
made the acdition u/s €5 &8 unexplained credit instead of long term
capital gain as claimed by the assessee, while the source, dentity n:‘ur_'.
genuineness of transactica stands fully established by the » ocuomentary
sridences and there is no case for making addition u/fs 68 ol * he act.

14. In this rega-d it [s furthe - submiteed that the as per the e pics of debit
nates for purchase of shares as found at page no 118-125 of nnexure a-1
seized from the business premiscs of Mfs JR Agrotech Pyt L d during the
course of scarch proceedings u/s 132(1) of the act and ha ing reflested
the said investment in the statement of alfairs of the assesse & in the year
of purchase is not in disute and further gven the holding of shares in
Demat account of the assessee has not been disputed By the learned
assessing officer. Thus orn s the holding of shares in Demat e copunt is not
in dispute, the transactlin cannot be held as bogus. Furt ier asscasing
officer has not disputed the sale of shares from Demat &-count of the
assessec and the sale consideraton was directly credited te the bank
account of the assessec, Therefore once the assessee produc «d all relevant
evidence to substantiate the transaction of purchass, deriaterialization
and sale of shares ther-after in the absence of any con rary materizl
brought on record the seme cannot be held as bopus tran: action merely
on the basis of report of [nvestigation Wing, Kolltata, wher: in therz i3 a

- general statement of pro-iding bogus long term capital gai transzctions
to clients without stating about the transaction of allotmert of shares by
the company to the asses3ee.

15. Further as regards woluatary disclesure amounting to s 11879 lacs
made by the assesses u, s 132(4) of th_r.,!n_i;_c_ln‘;g tax ect 1501 during the
course of search operatio 1 on accotnBEOEUSTTCG on trad apg of shares of
M/s Kappac Pharma Lid the assesse Efial l:.rfEIEH- his-retraction before
the learned assessing off cer vide his fetter ated 21.11,2017 that the said
disclosure was made uder forced ‘tircumstances since o scarch was
going on all the busine:s and residential premizes aof the assess=e and
assessee and all his fam:ly members were under huge pre sure though it
was explained to them that the sald LTCO transzctiors are genuine
transactions but assessve and his family members were ‘arced to make
the said LTCG oo sale of shares as a disclosure u/s 132(2| of the income
tax act, which also stands proved from the fact that n incriminating
meterial was found duritg search which would show that ‘he LTCG is not
peruine, It was alse requested that'the assessment u, s 153A of the
income tax act should bz made on the basis of documen s found during
scarch and the surrender made should be ignored as the ame was mace
under pressure and harassment, while the assessec was able to provide

2l the documentary evicence in respect of LTCG to be cla med us exempt

"“iufs 10{38) of the incom tax act,

LA |




I.T.A. Nos.32 to 35/Asr/2019
A.Ys. 2014-15 & 2015-16

mn“m!nt TEAF &tda i ==y - Se—
ute is sgugr

4 it _is submitted t the {ssue In ,
o t:n':undr;! ::c tﬂilo:unégglligﬂt of the ITAT and the Hon'ble High

Courts jneluding the recent decision dated 18.1.2018 of the

g Jurl tlonnl High Coupt le. Hon'ble High Court of Punfab &
|, Ludhiana vs. Prom Pal Gandhi

sdiation |
H case of Central
p 017 a incipal issioner of Income

Haryana in the case of FCIT [Centr
passcd in ITA No. 95 of 2017 and Princlpal Comm

Taw [Centrall, Ludhiann Versus Hitesh Gandhi in 1TA NO 18-2017.

In the above said cases the appeal was filed by revenue u/s 260 of the
income tax dated against the orders passcd by the Income Tax Appellate
Tribunal, Amritsar Bench claiming following substantial questions of law:

{§}  *Whether on the fucts and in the circumstances of the case, the Hon’ble
Ineome Tax Appellate Tribunal, has erred in law in upholding the order
:;I'I"-Lﬁs Qﬂfﬂ,l,ﬁc];en'ng the addition of Rs 2,78,26,685/ - made by the AQ

aecount of sham share transactions, gnoring an important aspect
that the transaction ef shares shotving _q;heir iurchasz price atpRs
11,00,000/- and sale consideration a! Bs 2,91,32,850/- within a period
of less than tweo years/purchase of shares made in cash not cheque that

The Honourable High "C‘aurt has held as under:
I is impugmed '
o ﬁ:ﬂe:; ;?a;;f; purchase of shares allegecly effected §
e bj&n th&?fﬁr an amsunt of * 11 lakhe and the £n$
books of the I:'sre-gcynfnm g Enfnmurmnfmrhe e
the said shares Fot de;;ﬁa?;ldﬂgnge meFC‘ee = it
?ﬁ o R e e ; ;::; r;-;d:tef f"f the asseosea's
. .2{}{)5. The only logical ﬁfv-smu that co be.LnE'deDFC o
Sequenz:af Perusal of the ubo::gdﬁaﬂed Jacis r‘: t £
hares were actually Purchased by the assessee ::l;:he !;tpugned
4 ! 0 e dates gg

proceedings. It is important ,
: lo appreciate he,

;:::—”;1 Z:f!fe'cfed fo search and seizure pmmﬁg?;;éhe e
i o A, 1961 and Sie smovch Broceidting ar 2
recovery of any nenminaling evidence pg shot ﬂmﬁhe ;m::‘:::xi :er
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enlryf. This is to mean that just because assessee has been found to be
earning huge amounts of long term capital gain on sale of shares, the
same has been held to be sham transaction merely on the ground of
same being unlikely in the given cireumstances, The Assessing Officer,
in the remand repert has not been able o contradict any of the facls
regarding purchase of shares highlighted above or regarding the sale ﬂf
shares and has not progressed beyond the stage of suspicion, [t is
further seen that the shares had been sold for an amount af -~
2,01,32,850/- and has been debited o assessee's D'MAT account
maintained with DF P, HOFC, [t is also seen that STT has been paid on
the sale of shares and gaid shares had bega sold through Nationa! Hlock
Excharge, It iz olso seen tho! the Assessing Qffieer while working out
the addition has allowed indexation on the cost of purchase af shares till
the date of sale and has in foct wprked oul the capilal gain oniy o moake
the impugned odddition. [ am of the wew thal there is no evidence on
record, gathering during the course of search proceedings or during the
course of pest search investgation or assessment proceedings te hold
the view that the entire transaetion of purchase/saie of shares effected
over a period of two years was o sham fransaction. The addition being
without any logical basis {5 directed to be deleted,

Further the Income Tax Appeliale Tribunal, Amritsar Bench in the above
said case has held as under:

We have heard the rival parties and have gone through the material
placed on record. We find that the assessee hod purchased shares in
the month of April Moy, 2006 os noted by the learned CIT{4) in his order
at page-4. The shares were purchased in Assessmenl year 2006-07,
Further the sharas were gol dematerialized and the same were ealed
in the account of assessee maintained with HOFC bank, The leamed
CITYA) hos noted in his order thal in the remand report Assessing Offfcer
was not able to contradict any r:l_,."thsfactz regarding purchaze of shares
and regarding sale of shares. It is further seruen‘. that nssessee had
paid STT on the sale of such sharesio :
learned CITYA} in his order. Furthe 171 wh:igpg;mkmg ou! the
addition on account of capital gainiih sessing Officer. himself gave
credil lo assessee for indexed cost of acquisition to the extenf of Rs
11,67,821/- taking the purchase price at Rs 11,00,000/.. Further, we
Jind that assessee had sold shares through MTL shares and Stock
Brokers Limited as is noted by Assessing Officer in reply to guestion
No.24 which is a SEBI registered Stock Broker. Furthermore the
payment for zale of shares was recefved through Banking channels. All
these documentary evidences in favour of the assessee were refected by
Agsessing Officer merely on the basis of some casual replies given by
assessee (o the Assessing Qfficer. However, the fact remaing that all the
documeniary evidences are in fovour of assessee and learmed CITYA)
hos passed a very reaspned and speakirlg order and we do not find any
infirmity in the same.

The findings recorded by the CIT (A} and the Tribunal are pure findings
¢f fuct which have not been shown to be illegal, erroneous ar perverse by
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the lparned counsel for the :;ff;”mnwpad the sa:d_ﬁndtngs. Tﬁ“_%r:_
produce ;:;y mm{_nﬂn?ﬂhﬁm_ consequently, finding 1o mEnt in jy,
substantiol guestd e ks
appeal, the same ig heveby dizmissed. _
yarious [ llewing judgements in this issug are alsg relevant:
o : “_ M 5 2017 = Date of decis] -19,3,2018- a1

go = The transaction cannot be treated Lo
d evidences cannot be faulted, the nature
cause there is an investigation,

the sharss &re not so0ld at one
be beguas if the documents an
of raneaction does not shange be

it = igh Court = Income Tax Appeal No

it. MWMEL
852011 - [ decision 11.0.2017 ~

Department contending bogus sharc transaction through one Mr P.K.
| alleged entry provider from Calcutta — The zssessee ]T:L}'-I:I'
deposition during survey denying having made any share transactions
i last 5 years — Shares an which STCG earned are of Konark
Commercial Limited and Limtux Investment Limited - HKonark
Commercial Limited was never listed on Caleutta Stock Exchange and
the assesses was never its shareholder — Other share transactions alsa
updertaken — Broker is P.K. Agarwal & Co., OF is with Alankrit
Assipnment Lid.
Per High Court = There ds no evidence that cash has gone back -Prima
facie the transaction is supported by documents appear to be genuine
5 transactions — AD has failad to prove through any independent inguiry
iii. Meghrai Singh Shekhswat — ITA No 443 and 444/JP/2017 — Date of
decision - 7.3.2018
Purchasc of shares by preferential allotment - The AO has not disputed
the genuineness of the letter of allotment izsued by the co. to the
assessee = Purchase by banking channel - Locus standi of the alleged
entry provider questioned - All details produced —

Retraction by the alleged entry provider

iv. locome Tax Appella

8. Hence in the light of fact :
! : PereanoiicEal judgements on this
ms;e,l&u: learned assessing wrongly made addition amaunting
to Rs 118.79 lacs u/s on account of sale of listed shares and holding the
same to uncaplained moneyufs 68 of the act instead of the loop term
. capital gain as declared by the appellate. .

% The learned assessing officer has wrongly held the transscli f
: CLE =
Erurchase and sale af aharc_s entered into by the appellate as not g::?gini
i dngua, managed and manipulated and finding is purely contrary to the
grdocumentary evidence furnished during the assessment proceedings and
e addition purely based on mere suspicion, surmises and conjeciures

d without any supporting evidence. A

[RErNL

20, The addition has been made by the assessing officer without having any
relevant matedal to prove that the said transaction is an accammodation

enkry.

21. Assessing officer has grossly crred in relying on report of Investigation
Wing, Kolkata without appreciating the fact that alleged admissicn abaut
bogus transaction have been made there in by third parties which have no
connection/ nexus to the transactions entered by the appellant,

29, That without prejudice ta the above the assessing officer has erred in law
in not confronting the appellate with the evidences, statements cducing
the assessing afficer to form a belief that said transactions are bogus nor
an opportunity has been given to cress examine third parties. The order
passed is against the principle of natural justics.

Keening in view the above submissiens the appeal may kindly be allowed.”
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7. The 1d. DR vehemently argued and relied on the order of the revenue

authorities. The 1d. DR invited our attention in AO’s order pages 25 to 27, the

relevant parts of the order are reproduced as below:

“From the appreciation of the facts of the case, the material
evidence on record and in light of discussion of the facts discussed
in above paras, the following facts emerges regarding artificial

gain claimed through LTCG:

A) NO GENUINE BUSINESS ACTIVITY CARRIED BY M/S
KAPPAC PHARMA LTD. AND M/S PRESHA METALLURGICAL
LTD.,: As already discussed in the show cause given to assessee
reproduced in above paras both these concerns both these
concerns have Nil/very less Gross Receipts for FEY. 2012-13 i.e.
Rs.Nil, Nil/Very less expenses for FY. 2012-13, loss of Rs.8 lacs for
M/s Kappac Pharma Ltd. and loss of Rs.4 lacs for M/s Presha
Metallurgical Ltd., and Nil stocks. The business concern does not

become alive until any genuine activity is carried out.

B) PAYMENT FOR PURCHASE MADE IN CASH: The purchase
payments were made in cash and not through the normal banking
channel therefore the same were non-verifiable from the authentic
supporting details such as bank accounts/documents. On one side,
assessee is claiming that money is received through banking
channel and so transaction is genuine, but what the assessee is not
considering that, the starting point, i.e. payments for shares
purchased ‘is made through cash and any other mode which is not
banking channel, even though assessee was having bank account

why the purchases were not made by making payment through
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bank. Hence when the starting point itself is not genuine, how the

whole transactions can be considered as genuine.

C) ASSESSEE NOT A REGULAR INVESTOR IN SHARES: The
assessee is not a regular investor in shares. Hence, it is quite
surprising as to how he earned a phenomenal return of 140-150
times within a short span of period which is extremely unusual. The
past records of the assessee for the preceding years show that the
assessee has been hardly active in the stock market. This being the
case, the assessee has entered into a sham transaction with the full
knowledge of it, so as to convert unaccounted money into

accounted money in the guise of capital gains.

D) NATURE OF TRANSACTION: The nature of transaction itself
looks suspicious from the manner it has been conducted i.e. the
abnormal appreciation in the value of shares, the mode of payment
for purchase of shares not doing the transaction through the
normal share dealing procedures. The assessee has shown to have
received sale proceeds through cheque whereas purchases were
consciously made in cash in the aforesaid manner to facilitate

manipulation of the purchase for assessee's benefit.

E) PENNY STOCKS: The shares in which the assessee has claimed
to have made a deal, can be termed as Penny Shares in the similar
lines as identified by the Investigation Wing, Kolkata, because
rates of these shares are not based on business results of the
companies but same are fluctuated by insider's trading from zero
value (negligible price) to very high price and vice versa without
any reason or basis to accommodate or generate bogus capital

gain or loss. These share of M/s Kappac Pharma Ltd. resembled
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the character of Penny Stocks which has been discussed and

investigated at length by Investigation Wing, Kolkata. The Kappac
Pharma Ltd. even figures in the Appraisal report of the
Investigation Wing, Kolkata giving detail of Bogus LTCG through
BSE Listed Penny Stocks.

F) ROUTING OF UNACCOUNTED INCOME THROUGH
BOGUS LTCG:

During the course of search and subsequent proceedings, assessee
himself admitted to the fact that there is generation of unaccounted
income on account of unaccounted sales which is evident of
disclosure made in statement of Sh. Raman Kumar Aggarwal in his
statement recorded u/s 132(4) of the 1.T. Act, 1961 of Rs. 14 Cr. on
account of discrepancy in stocks. This unaccounted income is
ploughed back to regular books by claiming bogus LTCG. This tax
evasion is not incidental but assessee has organized its affairs in
such a way that unaccounted income is brought back to regular

books without paying any taxes on it.

Hence, the reply of assessee is devoid of any merit w.r.t. his claim
of LTCG in case of M/s Kappac Pharma Ltd. The assessee’s claim
of LTCG w.r.t. trading of shares in case of M/s Kappac Pharma Ltd
amounting to Rs. 118.79 lakhs in A.Y. 2014-15 is bogus and added
to total income of the assesses treating the same as unexplained

cash credits u/s 68 of the Income Tax Act, 1961.”

8. We heard the rival submission and considered the documents available in

the record. The transaction was made through the share of M/s Kappac Pharma
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Ltd. The transaction and mode of operation are duly identified by the revenue

and addition was made on basis of report of investigation department of revenue
by treating the transaction as sham transaction. The 1d. AR respectfully relied on
the order of Hon’ble Jurisdictional High Court in the case of PCIT (Central)
Ludhiana) vs Prem Lal Gandhi, 401 ITR 253 (P&H). The observation is

reproduced as below.

“4. The issue in short is this: The assessee purchased shares of a
company during the assessment year 2006-2007 at Rs. 11/- and
sold the same in the assessment year 2008-2009 at Rs. 400/- per
share. In the above case, namely, Hitesh Gandhi (supra) also the
assessee had purchased and sold the shares in the same assessment
vears. The Assessing Olfficer in both the cases added the
appreciation to the assessees' income on the suspicion that these
were fictitious transactions, and that the appreciation actually
represented the assessees' income from undisclosed sources. In
Hitesh Gandhi's case (supra) also the CIT (Appeals) and the
Tribunal held that the Assessing Olfficer had not produced any
evidence whatsoever in support of the suspicion. On the other
hand, although the appreciation is very high, the shares were
traded on the National Stock Exchange and the payments and
receipts were routed through the bank. There was no evidence to
indicate for instance that this was a closely held company and that
the trading on the National Stock Exchange was manipulated in

any nmanner.
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5. In these circumstances, following the judgement in Hitesh

Gandhi's case (supra), it must be held that there is no substantial

question of law in the present appeal.

6. Question (iv) has been dealt with in detail by the CIT (Appeals)
and the Tribunal. Firstly, the documents on which the Assessing
Officer relied upon in the appeal were not put to the assessee
during the assessment proceedings. The CIT (Appeals) nevertheless
considered them in detail and found that there was no co-relation
between the amounts sought to be added and the entries in those
documents. This was on an appreciation of facts. There is nothing
to indicate that the same was perverse or irrational. Accordingly,

no question of law arises.
7. In the circumstances, the appeal is dismissed.”

8.1  We respectfully consider the order of Hon’ble Jurisdictional High Court.
The 1d. AR agitated that the documents which are relied by the 1d. AO was not
served to assessee for cross-examination. In the order of Prem Lal
Gandhi(supra) the Hon’ble Court has dealt the issue in favour of the assessee.
The 1d. AR respectfully relied on the order of the Hon’ble Gujrat High in the
case of Pr. CIT vs. Parasben Kasturchand Kochar, [2021] 130 taxmann.com

176 (Gujarat), the observation is reproduced as below.

“3. Thus, the Tribunal has recorded the finding of fact that the
assessee discharged his onus of establishing that the transactions
were fair and transparent and further, all the relevant details with

regard to such transactions were furnished before the Income-tax
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authorities and the Tribunal also took notice of the fact that some

of the shares also remained in the account of the appellant.

4. We take notice of the fact that the assessee has a Demat Account
maintained with the ICICI Securities Ltd. and has also furnished
the details of such bank transactions with regard to the purchase of
the shares. In the last, the Tribunal took notice of the fact that the
statements recorded by the investigation wing of the Revenue with
regard to the Tax entry provided were informed to the assessee
despite giving him opportunity to meet such an allegation. In the
overall view of the matter, we believe that the proposed question
cannot be termed as a substantial question of law for the purpose

of maintaining the appeal under section 260-A of the Act, 1961.
5. In the result, this appeal fails and is hereby dismissed”.

The SLP was filed against this order and was dismissed by the Hon’ble Apex

Court [2021] 130 taxmann.com 177 (SC).

Alternatively, the 1d. DR argued and specifically raised the voice against the
share script M/s Kappac Pharma Ltd. The 1d. DR mentioned that it is a sham
transaction. The 1d. DR respectfully relied on the order of Hon’ble High Court
of Delhi in the case of Udit Kalra vs ITO Wd. 50(1), ITA 220/2019 & CM
No. 10774/2019order dated 08/03/2019. The observation is reproduced as
below.

“The main thrust of the assessee’s argument is that he was

denied- the right to cross-examination of the two individuals

whose statements led to the inquiry and ultimate disallowance
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of the long-term capital gain claim in the returns which are the

subject matter of the present appeal.

This court has considered the submissions of the parties. Aside
from the fact that the findings in this case are entirely
concurrent —A.Q., CIT(A) and the ITAT have all consistently
rendered adverse findings — what is intriguing is that the
company (M/s Kappac Pharma Ltd.) had meagre resources and
in fact reported consistent losses. In these circumstances, the
astronomical growth of the value of company’s shares naturally

excited the suspicions of the Revenue.

The company was even directed to be delisted from the stock
exchange. Having regard to these circumstances and
principally on the ground that the findings are entirely of fact,
this court is of the opinion that no substantial question of law

arises in the present appeal.
This appeal is accordingly dismissed.”

8.2  We respectfully considered the catena of order, relied by the rival parties.
The assessee was not able to show any document to bench related claim of
relied upon documents of revenue related to addition. But the 1d. AR separately
agitated the issue before the bench. The 1d. DR was remained silent against the
assessee’s submission and was not able to produce any contrary fact. The order
of Udit Kalra (supra) is specifically considered with the share which the

assessee delt during impugned assessment year. The only issue is that the
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assessee was denied the cross verification of documents which are relied by the

revenue during assessment proceeding.

8.3  We find it fit to remit the matter back to the file of the 1d. AO for allowing
the assessee for cross verification. Needless to say, the assessee be given
reasonable opportunity of being heard and the assessee shall also be cooperating
for the effective disposal of the set aside assessment proceeding and will be at
liberty to make further submissions as deem fit. Since the matter is restored to
the file of 1d. AO for meritorious adjudication by passing a speaking order in
terms of our observations made hereinabove, we are not expressing any views
on the merits of the case so as to limit the assessment procedure before the Id.
AOQO. The observations herein made by us in remanding the matter back to the
file of 1d. AO will not impair or injure the case of the Revenue nor will it cause
any prejudice to the defence/explanation of the assessee. Accordingly, we set
aside the impugned order of the Ld. CIT(A) and restore the matter back to the
file of the 1d. AO to decide afresh after affording reasonable opportunity of
being heard to the assessee and the assessee is directed to be diligent in the

appellate proceedings.

0. In the result, the appeal of assessee in ITA No.34/Asr/2019 is allowed for
statistical purposes. The bench has noticed that the issue raised by the assessee
in the above appeal is equally similar on set of facts and grounds. Therefore, it

is not imperative to repeat the facts and various grounds raised by the assessee.
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Hence, the bench feels that the decision taken by us in ITA No. 34/Asr/2019

shall apply mutatis mutandis in ITA Nos.32/Asr/2019, 33/Ast/2019and

35/Asr/2019 are follows accordingly.

10. In the result, the appeal of the assessees ITA No. 32 to 35/Asr/2019 are

allowed for statistical purpose.

Order pronounced in the open court on 13.09.2023

Sd/- Sd/-
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